
Steve Sowle is the manager and lead singer of the band, Sounds of Sowle, which specializes in the big band sound of the 1940s.  The band has just produced its first CD, Sowle First.  Sowle is contacted by Steve, “Hey, Man,” Heyman of Heyman’s Hang Out.  Heyman says, “I will pay you $5000 for one night to perform at Heyman’s Hang Out to sing your “Sowle” music on December 7.”  Sowle responds by saying, “That’s a deal. Heyman thinks “Sowle” music means rhythm and blues, not the big band sound Sowle thought Heyman meant.  Neither Sowle nor Heyman was aware of the misunderstanding.  The Sowle Sounds band is very popular, and Heyman hired them because of that.  He does not really care what kind of music the band plays.  

Later Heyman sends the following letter to Sowle:
I have two offers for you as detailed in the two enclosed agreements which I have signed.  
The first agreement—the CD agreement reads in part:  

Heyman shall pay Sowle $100 for five Sowle First CDs.  

The second agreement—the Posting agreement—reads in part:  

Heyman shall pay Sowle $35 a day to post the excerpts identified below from the CD, Sowle First, on the Heyman’s Hangout website.  

Identification of excerpts:  track one, and track 6 in their entirety.

Duration of license to post excerpts:  December 1 – December 14, 2007.

Entire agreement clause:  This agreement represents the complete and exclusive statement of the parties’ obligations.  

Liquidated damage clause:  Should Heyman keep the tracks available on the Heyman’s Hang Out website after the agreed on time during which they may be available, Heyman shall pay Sowle $200 a day for each day one or both of the tracks is available. 
Heyman is interested in the Posting agreement in order to increase visits to the Heyman’s Hang Out website.  

The CD agreement does not specify a time for the delivery of the CDs.  When he receives the agreement, Sowle calls Heyman.  Sowle says, “Let’s agree that delivery of the CDs shall be on November 28.  Also, let’s agree that, if, after the performance on December 7, you average 500 plays a day of the two tracks combined between December 7 and December 10, you will—at an additional payment to me of $35 a day--keep the tracks available on the Heyman’s Hangout website until December 21; the tracks shall be removed at 12:00 AM on December 22.”  Heyman says, “Can we do this orally?  Or do we need the lawyers to put it in the written contract?”  Sowle replies, “Hey, man, I am just a singer! How would I know?  I can’t understand these contracts.  Your word is good enough for me if mine is good enough for you.”  Heyman replies, “You’re a good soul, and I trust you.  I cannot make heads or tails of this legal mumbo jumbo either.  Your word is fine with me.  So, we are agreed?”  Sowle says, “Agreed.”  


A few days later, Sowle signs and returns both the CD and the Posting agreements; he attaches a cover letter to the CD agreement which says, “Delivery of the CDs shall be on November 29.”  Sowle included the letter because he realized he would not be able to deliver the CDs on November 28.  November 29 is a reasonable delivery date.  When Heyman receives the signed agreements, he calls Sowle to say, “Just wanted to let you know, I got the agreements.  We are good to go!”  They have no further communication until December 7.  When Sowle shows up two hours early to set up, Heyman is there to let him in.  

Sowle’s performance at Heyman’s Hang Out is very successful.  Plays of the Sowle First tracks on the Heyman’s Hang Out web site average 1000 a day between December 7 and December 10.  The Heyman’s Hangout Web Site is maintained by Big Internet Service Provider; at 12:00 AM on December 22, Heyman accessed the web site and deleted—he thought—the links to the Sowle First tracks.  The website management software malfunctioned, however, and it only appeared that the links were deleted.  In fact, the links remained active and the tracks remained accessible to the general public.  The tracks remained available on the web site until December 28 when Heyman discovered and corrected the error.  The Posting agreement did not explicitly or implicity assign the risk of loss from such an error, nor is there any custom as to who should bear the risk.  

Sowle sues Heyman for breach of the Posting contract, and Heyman withholds the $5000 for the performance.  

Questions
(1) What is the contractual delivery date for the CDs?  Assume that Sowle and Heyman are merchants.  
Assume that the UCC is the applicable law.  Base your answer on the relevant communications between Sowle and Heyman (there is no need to discuss consideration in this regard).  Assume that the requirements of offer and acceptance and consideration are fulfilled in regard to all relevant oral agreements. 
To determine the delivery date, the first issue to be addressed is what the terms of the written contract are, and the first issue here is whether a written contract was formed by the communications between Sowle and Heyman.  The first issue here is whether the CD agreement Heyman signed and sent to Sowle was an offer.  The rule is that the agreement is an offer if (1) it is a manifestation of a willingness to enter a bargain (2) so made as to justify Sowle in thinking his assent will conclude the bargain.  Was the sending of the agreement a manifestation of a willingness to enter a bargain?  “Yes, Heyman was clearly indicating his willingness to enter a bargain when he sent the agreement with the not that said, I have two offers for you as detailed in the two enclosed agreements which I have signed.”  Detailed written contract was definite and complete enough to satisfy the requirement that the bargain specified in the offer be specified in a way sufficiently definite and complete.  Was the manifestation made in such a way that Sowle is justified in thinking his assent will conclude the bargain?  Yes, Heyman’s note saying he was making an offer and signed agreement made it clear that all Sowle had to do to conclude the bargain was sign and return the agreement.  Conclusion:  the CD agreement Heyman signed and sent to Sowle was an offer.    

The next issue is whether Sowle accepted Heyman’s offer when he signed and returned the CD agreement with a cover letter which said, “Delivery of the CDs shall be on November 29.”  It is stipulated that the UCC applies.  Hence the relevant rule is 2-207(1).  Under 2-207, (1) an expression of acceptance (2) which a definite and seasonable is effective as an acceptance even if (3) it contains terms not in the offer (4) unless the acceptance was made expressly conditional on assent to the extra terms.  Was there an expression of acceptance?  It is stipulated that the contact and note are an expression of acceptance, and it is stipulated that it was definite and seasonable.  So the expression of acceptance operates as an acceptance even though it contained a term—the delivery date—not contained in the offer, unless the acceptance was made expressly conditional on the Heyman’s assent to the extra term.  Nothing in the facts indicates that Sowle made the acceptance expressly conditional on Heyman’s assent to the delivery date.  Therefore, Sowle’s signing and returning the agreement operates as an acceptance.   
(2) Assume Heyman makes an offer when he says, “I will pay you $5000 for one night to perform at Heyman’s Hang Out to sing your “Sowle” music on December 7.”  Heyman nonetheless contends that he and Sowle never formed an agreement under which they agreed that Sowle would perform at Heyman’s Hang Out in exchange for $5,000.  
(a) Make the strongest argument you can that Heyman’s claim is false.  Be sure to consider all relevant grounds Heyman may have in support of his claim.  
(b) Assume Heyman’s claim is true.  Can Sowle still recover the $5,000 from Heyman?  
(3) Assume that the common law applies to the Posting agreement, and assume, in regard to the liquidated damage clause, that Sowle sues Heyman in a jurisdiction that follows the majority “reasonable estimate at the time of contracting” approach to the enforceability of liquidated damage clauses.  Assume the Posting agreement is enforceable, and assume that the requirements of offer, acceptance, and consideration are fulfilled in regard to all relevant oral agreements.  
What will Sowle recover from Heyman?  Consider all relevant defenses for Heyman.  If you decide that the liquidated damage clause is unenforceable, consider damages only under the expectation measure, not under any other damage rule.  
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